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EXECUTIVE SUMMARY

Qwest commends the Commission's efforts to adopt rules to combat unauthorized

carrier changes, but many of its newly-adopted rules are too costly and burdensome to be

effectively implemented. Qwest supports petitions requesting the Commission to rescind

its absolution rule allowing subscribers to receive free service for the first 30 days after a

slam occurred because this rule violates Section 258 of the Telecommunications Act of

1996 and will likely encourage consumer fraud. If the Commission maintains such an

absolution policy, it should not extend the period of absolution beyond the 30 days

following the unauthorized carrier switch.

Qwest also urges the Commission to reconsider the procedures adopted for

resolving slamming complaints because they are overly burdensome to the authorized

carrier and unfair to the accused unauthorized carrier. However, if the Commission

decides to maintain these procedures as adopted, it must clarify which procedures carriers

must apply under certain circumstances. It is unclear from the text of the Second Report

and Order and the text of the Commission's rules when an investigation will ensue and

what standard the authorized carrier must use in detennining that an accused carrier's

proffered fonn of verification is valid.

The Commission should clarify that local exchange carriers ("LECs") must accept

preferred carrier freeze ("PC freeze") orders from other carriers on behalf of subscribers

when such orders have been properly verified by those carriers. Although the

Commission's rules do not prohibit carriers from submitting PC freeze orders to aLEC,

the Commission should clarify that LECs must accept those orders. Furthennore, the
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Commission should clarify that when a subscriber directly contacts the LEC to request a

PC freeze, the LEC, not the preferred carrier, must verify that request and promptly

implement it without unreasonable delay.

Finally, the Commission should uphold its ruling that LECs, as executing

carriers, should not verify carrier change orders that are submitted by other carriers on

behalf of subscribers. As the Commission correctly found in the Second Report and

Order, when LECs act as executing carriers, they have the incentive to engage in

unlawful marketing practices under the guise of verifying that a subscriber has authorized

a carrier change.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Implementation of the Subscriber Carrier )
Selection Changes Provisions of the )
Telecommunications Act of 1996 )

)
Policies and Rules Concerning )
Unauthorized Changes of Consumers )
Long Distance Carriers )

CC Docket No. 94-129

INTRODUCTION

Qwest Communications Corporation ("Qwest") hereby submits its comments on

the Petitions for Reconsideration and Petitions for Clarification of the Federal

Communication Commission's ("FCC's" or "Commission's") Second Report and Order

in the above-referenced proceeding. l

Qwest strongly supports subscribers' rights to choose their preferred carrier to

provide their telecommunications services and commends the Commission's efforts to

combat unauthorized carrier changes. However, many of the Commission's rules

adopted in the Second Report and Order to further this goal are costly, arduous, and

ultimately incapable of being implemented. The Commission should eliminate its rule

allowing subscribers to receive free service for the 30 days after a slam occurred because

1 In the Matter ofImplementation ofthe Subscriber Carrier Selection Changes
Provisions ofthe Telecommunications Act of1996, Policies and Rules Concerning
Unauthorized Changes ofConsumers Long Distance Carriers, CC Docket No. 94-129,
Second Report and Order and Further Notice ofProposed Rulemaking (reI. Dec. 23,
1998) ( "Second Report and Order ").
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this rule violates Section 258 of the Telecommunications Act of 1996 and will likely

encourage consumer fraud. The Commission should reconsider the procedures it adopted

for resolving slamming complaints because they are overly burdensome and unfair.

Should the Commission decide to maintain the procedures as adopted, it must clarify

which procedures carriers must apply under certain circumstances. As discussed in

further detail below, the text of the Second Report and Order and the text of the

Commission's rules are frequently inconsistent or lead to incongruent results. The

Commission should clarify that local exchange carriers ("LECs") must accept preferred

carrier freeze ("PC freeze") orders from other carriers on behalf of subscribers when such

orders have been properly verified by those carriers. Finally, the Commission should

uphold its ruling that LECs, as executing carriers, should not verify carrier change orders

that are submitted by other carriers on behalf of subscribers.

DISCUSSION

I. THE COMMISSION SHOULD ELIMINATE THE PERIOD IN WHICH
SUBSCRIBERS ARE ABSOLVED OF LIABILITY TO PAY FOR
SERVICES THEY RECEIVED.

A. The Absolution Rule Violates Section 258 of the Telecommunications
Act.

Section 258(b) of the Telecommunications Act of 1996 provides that an

unauthorized carrier is liable to the authorized carrier for charges collected from a

subscriber.2 This scheme necessarily implies that subscribers must pay for the services

they receive in order for the authorized carrier to collect such charges. In the Second

Report and Order, the Commission acknowledged that its absolution rule deviates from

247 U.S.C. § 258(b).
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this statutory scheme; however, it rationalized this deviation by referencing the savings

clause in Section 258,3 apparently claiming it has provided additional remedies to Section

258. From the perspective of a subscriber, this may be so; however, from the authorized

carrier's perspective, the Commission has explicitly removed the statutory remedy that

Congress provided.

The Commission noted that the language of Section 258 only applies if the

unauthorized carrier receives payment from the subscriber; however, it improperly

concluded that it could intervene before payment is made and still comply with the intent

of Section 258. 4 To this end, the Commission asserted that "Section 258(b) does not

require the consumer to pay either the authorized carrier or the unauthorized carrier."5

While this may be technically true, Congress clearly anticipated subscribers would obey

other laws that do require them to pay for services received. Thus, without this FCC-

granted absolution, consumers would pay for such services and the unauthorized carrier

would receive payment. Qwest agrees with Sprint that the goal of Section 258 is to make

both victims of the slamming incident-the subscriber and the authorized carrier-

whole. 6 Thus, by granting this absolution and further frustrating any efforts by the

authorized carrier to obtain restitution from the unauthorized carrier, the Commission is

undermining and directly contravening Congress' scheme in Section 258.

3 Second Report and Order ~ 29. See 47 U.S.C. § 258(b) ("The remedies provided by this
subsection are in addition to any other remedies available by law.").
4Id.~29.

5 Id. ~ 28 (emphasis in original).
6 See Sprint Petition at 6.
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B. The Absolution Rule is Unwise Public Policy.

Regardless of the direct conflict with Section 258, absolving subscribers of

liability for services received is unwise as a policy matter. Such an absolution is a ripe

opportunity for fraud by consumers. Qwest strongly urges the Commission to reconsider

its rejection ofthis argument in the Second Report and Order because the potential for

fraud is real. While the average consumer may not take advantage of this opportunity to

receive free service, there are likely to be many savvy consumers who will seek out such

opportunities in order to exploit them. Furthermore, because the absolution rule does not

limit the amount of charges absolved, the incentive for fraud is heightened. This concern

is further compounded by the fact that Commission rules require a credit to be issued at

the mere allegation of a slam without proof or even investigation beforehand. Qwest

strongly supports petitions urging the Commission to reconsider this rule. 7 There is no

reason to provide absolution or any other form of restitution to the subscriber until a

determination has been made regarding the validity of the slamming complaint.

Although the Commission previously found no reason to compensate consumers

beyond re-rating their calls at the authorized carrier's rate,S it changed its position in the

Second Report and Order without providing sound reasoning, finding that consumers

should be compensated for the inconvenience, confusion, and loss ofprivacy resulting

from a slamming incident. 9 Qwest strongly disagrees with the Commission's new

7 See Sprint Petition at 4; Frontier Petition at 14.
S In the Matter ofPolicies and Rules Concerning Unauthorized Changes ofConsumers'
Long Distance Carriers, CC Docket No. 94-129, Report and Order, 10 FCC Rcd 9560
(1995) ("1995 Report and Order").
9 Second Report and Order ~~ 18,21.
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position. While Qwest supports the rights of consumers to select their preferred carrier, it

is questionable whether subscribers are injured substantially enough to require

compensation when their calls are carried on a network other than that of their preferred

carrier. Therefore, as long as subscribers receives service at rates equal to that of their

preferred carrier, the subscriber is made whole and should not be entitled to any further

compensation. Most consumers, except those perpetrating a fraud, expect to pay for

services received; therefore, the Commission is not fulfilling consumer expectations by

adopting this absolution period. Subscribers receive a valuable service and should be

responsible for paying for that service at the rate they expected to pay.

C. Should the Commission Maintain The Absolution Rule, It Should Not Be
Extended Beyond 30 Days From When the Slam Occurred.

Several parties have suggested means of extending the absolution period beyond

30 days from when the slam occurred; however, none of these parties provides

compelling reasons for extending the period in which subscribers may receive free

service. 10 NYSCPB argues that the absolution period should be extended to allow

subscribers longer time to review their bills and determine if a slam occurred. 11

10 New York State Consumer Protection Board (NYSCPB) and National Telephone
Cooperative Association (NTCA) argue that the absolution period should begin from the
time a bill is issued to the subscriber. NYSCPB Petition at 5-6; NTCA at 26-27.
NYSCPB further argues that the absolution period should be extended to 60 days until
the Commission handles "soft slams" in its Truth In Billing proceeding. NYSCPB
Petition at 6-7. National Association of State Utility Consumer Advocates (NASUCA)
argues that the absolution period should be extended to two years, the period in which
carriers are required to maintain verification records; however, NASUCA provides no
reason for connecting this period with the period in which consumers should receive free
service. NASUCA Petition at 8.
11 NYSCPB at 5-6.
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However, the Commission specifically chose the 30-day period to encourage subscribers

to diligently monitor their bills to determine if a slam occurred. NTCA is concerned that

unauthorized carriers will delay billing subscribers until after the 30 days has passed so

that the subscribers will not be absolved of these amounts;12 however, the rules do not

provide such an incentive for carriers to delay billing. The absolution rule states that the

subscriber will be "absolved of liability for charges imposed by the unauthorized carrier

for service provided during the first 30 days after the unauthorized change,"13 not for

charges billed during the first 30 days. Therefore, extension of the absolution period is

not necessary to curb this hypothetical concern.

Furthermore, the Commission should not extend the absolution period to allow

subscribers a longer period in which to avoid payment. As discussed above, the 30-day

absolution period already creates ample potential and incentive for consumer fraud. With

any extension of the period, that potential and incentive is magnified. The 30-day

absolution period already grants subscribers a windfall because they receive free service

for 30 days regardless of the amount of charges they incur. There is no reason to increase

that windfall to subscribers. Furthermore, the Commission rules allow for waiver of the

30-day period, presumably for an extension, in situations that warrant. Subscribers who

have been slammed do receive a service, and while they may not be liable to the

unauthorized carrier at its rates, they should be liable for some payment for those

services. The Commission's prior rules requiring carriers to re-rate calls at the authorized

carrier's rates provide adequate compensation for subscribers.

12 NTCA at 27.
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II. THE COMMISSION SHOULD RECONSIDER ITS COMPLAINT
RESOLUTION PROCESS BECAUSE IT IS OVERLY BURDENSOME TO
THE INNOCENT AUTHORIZED CARRIER AND IS UNFAIR TO THE
ACCUSED UNAUTHORIZED CARRIER.

Qwest strongly supports the petitions requesting reconsideration of the FCC's

overly burdensome process of resolving slamming complaints. 14 Qwest objects to the

Commission appointing the authorized carrier as the adjudicator of slamming complaints.

Notably, Qwest objects to this process regardless of whether it is deemed to be the

authorized or accused unauthorized carrier. The authorized carrier must incur the burden

and cost of administering a process in order to investigate whether another carrier

submitted an unauthorized change order. Once the authorized carrier completes its

investigation and obtains the accused carriers' proffered proof, it must then seemingly

judge whether that proof is valid. The Commission provides no guidelines for the

authorized carrier to make such a determination. Moreover, the Commission provides no

rational explanation for abdicating its role as adjudicator or for presuming that the

authorized carrier is qualified to assume such a role. 15

In many of its rulemaking proceedings, the Commission has recognized the

incentive for carriers to act in their own interests when given the opportunity and thus has

adopted rules to address this concern. In this proceeding alone, the Commission has

made several such determinations. For example, the Commission strengthened its rules

regarding third-party verification by clarifying that an independent party that verifies a

13 47 C.F.R. § 64.1100(d) (emphasis added).
14 See AT&T Petition at 6-13; Frontier Petition at 14-18; RCN Petition at 3-5; Excel
Petition at 3-5; MediaOne Petition at 6-8.
15 ATT Petition at 6; Sprint Petition at 10.
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change order must have no connection to the submitting carrier. Additionally, the FCC

found that when LECs act as executing carriers they have an incentive to market services

and engage in unlawful win-back attempts; therefore, its rules prohibit executing carriers

from initiating customer contact by verifying change orders submitted by other carriers.

Curiously, the Commission appears to have abandoned this concern when

developing the procedures for addressing slamming complaints. Specifically, in the

Second Report and Order, the Commission has created a scenario where the adjudicator

is rewarded for finding that a slam occurred. With this strong incentive in place, there is

no way the Commission can expect the process to be fair and unbiased. In fact, this

process is highly prejudicial to the accused unauthorized carrier who is to be judged by

one of its competitors who stands to gain from finding that a slam occurred. The rules

have created a tremendous conflict of interest for the authorized carrier. If it finds that a

slam occurred, it receives monetary rewards and creates goodwill with its customer. On

the other hand, if it finds the carrier change was authorized, it must re-bill for the accused

carrier with no compensation and risk customer anger and confusion.

Qwest agrees with Sprint's observation that for the reasons described above, the

Commission will likely see an increase both in slamming allegations and in slamming

"convictions."16 One of the Commission's goals in adopting these procedures is to reduce

the number of slamming complaints. Ironically, though, because of the incentives created

by the Commission's rules, the opposite will likely result. Because the 30-day absolution

period is triggered by the mere allegation of a slam, subscribers are more likely to lodge a

16 Sprint Petition at 11-12.
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slamming complaint in the hopes of receiving the credit even though they did authorize

the change in carriers. Furthermore, because of the unfair process requiring authorized

carriers to adjudicate these claims, the Commission is likely to see that more slamming

complaints are deemed to be valid.

III. SHOULD THE COMMISSION MAINTAIN THE COMPLAINT
RESOLUTION PROCESS ADOPTED IN THE SECOND REPORT AND
ORDER, IT MUST CLARIFY HOW THAT PROCESS IS TO BE
ADMINISTERED BY CARRIERS.

A. The Commission Should Clarify the Structure of the Complaint
Resolution Procedure.

As discussed above, Qwest strongly urges the Commission to reconsider its

current complaint resolution process. However, should the Commission decide to

maintain the process adopted in the Second Report and Order, Qwest agrees with RCN

and Excel that the Commission should clarify which procedures apply under certain

circumstances. 17 The text of the Second Report and Order appears to contemplate that the

authorized carrier will investigate each slamming complaint, regardless of whether the

subscriber has paid the charges imposed. IS However, the text of the rules in Sections

64.1170 and 64.1180 is not consistent with this notion. 19 Specifically, Section 64.1180,

entitled "Investigation Procedures", applies only when the subscriber has not paid and

allows the accused carrier to submit a claim with proof of verification to the authorized

carrier for that carrier to determine if a slam occurred. This provision further requires the

authorized carrier to issue a determination within 60 days after conducting a "reasonable

17 RCN Petition at 5-6; Excel Petition at 4-5.
IS Second Report and Order ~~ 42-45.
19 See 47 C.F.R. §§ 64.1170, 64.1180.
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and neutral investigation." Section 64.1170, however, entitled "Reimbursement

Procedures," applies only when a subscriber has paid but does not provide for any such

investigation or determination. It merely requires the authorized carrier to demand proof

of verification from the accused carrier and requires the accused carrier to provide such

proof or else remit payments received from the subscriber and the change fee to return the

subscriber to the authorized carrier. The Commission fails to explain why an

investigation would ensue when the subscriber has not paid the bill but no investigation

would occur when the subscriber has paid the bill. Qwest agrees that these procedures

should be clarified and further explained if the Commission decides to maintain this basic

structure. Moreover, Qwest supports the petitions of MediaOne, RCN, and Excel

requesting the Commission to clarify that when an accused carrier produces a valid

change verification, the authorized carrier should consider that the change request was

authorized and not pursue further investigation.2o

B. Current LEC Billing Practices Must Be Modified To Comply With the
Commission's Rules.

Although Qwest agrees with SBC that the LECs' current billing practices violate

the Commission's rules as adopted, Qwest opposes SBC's preferred solution.21 When the

LECs receive a slamming complaint, they automatically credit the subscriber's account

for charges billed by the accused carrier regardless of whether the subscriber has paid the

bill or not. SBC proposes that LEC-billed subscribers who have paid their bill and

received automatic LEC-issued credits because of a slamming complaint be treated

20 MediaOne Petition at 8; RCN Petition at 4-5; Excel Petition at 4.
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similarly to subscribers who have not paid their bill. In other words, SBC proposes that

in addition to subscribers who have not paid their bills, all LEC-billed subscribers who

have paid their bills but have received a LEC credit will be absolved of liability for the

first 30 days after the slam occurred. Qwest urges the Commission to reject this proposal

because it would blatantly violate Section 258 by crediting the subscriber rather than

allowing the unauthorized carrier to remit those amounts to the authorized carrier. Thus,

the Commission should clarify that LECs must change their current billing practices so

that subscribers who have paid their bills will not be credited for the first 30 days of

servIce.

C. Accused Unauthorized Carriers Should Be Allowed to Re-bill Subscribers
After It Is Determined That the Carrier Change Was Authorized.

Should the Commission choose to maintain the process of requiring credits to be

issued immediately upon receiving a slamming complaint without investigation, Qwest

supports SBC's request that the Commission allow the accused carrier to later re-bill its

own charges to the subscriber if the investigation proves the carrier change was

authorized. Qwest agrees with SBC that the accused carrier is better positioned to bill for

its own charges and make arrangements for payment with the subscriber. On the other

hand, requiring the authorized carrier to bill for the accused carrier places an

unreasonable burden on the authorized carrier and will likely lead to customer confusion.

The authorized carrier must implement a manual process to bill the subscriber for

services provided by the accused carrier and incur the expense of billing and collecting

for those charges without receiving compensation. Furthermore, the subscriber will

21 SBC Petition at 7-9.
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likely be confused when he receives a bill with charges associated with the accused

carrier and that he believed were credited. The authorized carrier will be responsible for

educating subscribers about these charges on the bill and may risk damaging the goodwill

that it has established with its customers. Furthermore, including the accused carrier's

charges on the authorized carrier's bill will likely lead to an increase in slamming and/or

cramming complaints by subscribers who do not understand that they are now liable for

these charges that are billed by the authorized carrier according to the Commission's

rules. A better solution would be for the accused, but innocent, unauthorized carrier to

re-bill for those charges that were initially credited.

IV. THE COMMISSION SHOULD CLARIFY THAT LECS WHO OFFER PC
FREEZE OPTIONS MUST ACCEPT ORDERS FROM OTHER
CARRIERS ON BEHALF OF SUBSCRIBERS.

Qwest supports the petitions of AT&T, RCN, and Excel which request the

Commission clarify that preferred carrier freeze ("PC freeze") orders may be submitted

by carriers other than the LEe.22 Qwest does not believe that the Commission has

prohibited solicitation and submission of PC freeze orders by carriers other than a LEe.

However, the Commission should clarify that a LEC that offers a PC freeze option must

accept orders from other carriers on behalf of subscribers. There is no reason to prohibit

carriers from acting as agents for the subscribers in this case, especially since the

Commission has required PC freeze orders to be verified in the same manner as carrier

change orders.

22 ATT Petition at 15; Excel Petition at 6-7; RCN Petition at 7-8.
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The Commission should clarify that if the customer has directly contacted the

LEC to request a PC freeze, then the LEC, not the preferred carrier, is responsible for

verifying that order in one of the three ways provided for in Section 64.1190(d) and for

promptly executing that order without unreasonable delay. On the other hand, if a

preferred carrier submits a PC freeze order to the LEC, the verification rules in Section

64.1150 regarding carrier submission of carrier change orders should apply. In other

words, the Commission should clarify that if a preferred carrier solicits and submits a PC

freeze order after obtaining proper verification, the LEC must accept and promptly

execute that order without unreasonable delay. Based on the Commission's rationale in

adopting Section 64.1100(a)(2), the Commission should clarify that the LEC, as the

executing carrier, shall not verify the submission of a PC freeze order by a carrier on

behalf of a subscriber. Furthermore, Qwest supports RCN's and Excel's request for the

Commission to clarify that carriers may solicit carrier change orders and PC freeze orders

in the same transaction so long as each solicitation is explicit. 23 In other words, Section

64.11 OO(b) regarding solicitation of change orders for multiple services should also

include the solicitation of PC freeze orders.

Qwest further supports AT&T's request that LECs be required to provide

automated handling of PC freeze orders. 24 Qwest submits that the Commission should

clarify that its rules allow alternative means of submitting PC freeze orders other than

through a three-way call among the LEC, the carrier, and the subscriber. Specifically, the

23 RCN Petition at 8-9; Excel Petition at 7.
24 AT&T Petition at 19.
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Commission should clarify that the LEC must accept written or oral authorization from

the subscriber or submission by a carrier on behalf of the subscriber.

V. EXECUTING CARRIERS SHOULD NOT VERIFY CHANGE ORDERS
THAT ARE SUBMITTED BY OTHER CARRIERS.

Qwest opposes the petitions by NTCA and the Rural LECs requesting the

Commission to reconsider its decision prohibiting executing carriers from verifying

change orders submitted by other carriers on behalf of subscribers. 25 LECs have the

incentive to try to win-back customers and market their services when they contact

subscribers under the guise of verifying their intent to change carriers. NTCA and the

Rural LECs claim they do not engage in such practices when they contact subscribers. 26

While these LECs are to be commended for their resistance to such temptation, many

other LECs have engaged in such practices and would continue to do so without the

Commission's ruling, especially as the RBOCs are permitted to offer a broader range of

services once they satisfy the requirements of Section 271. Thus, the Commission

correctly found that executing carriers must promptly execute a change order without

attempting to independently verify its validity and should not reverse that finding on the

declaration of Rural LECs that they do not use such opportunities to operate

anticompetitively.

25 NTCA Petition at 1-17; Rural LECs Petition at 3-10.
26 NTCA Petition at vii; Rural LECs Petition at 6.
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CONCLUSION

For the reasons stated above, the Commission should (1) eliminate its rule

allowing subscribers to receive free service for 30 days after a slam occurred; (2)

reconsider, or alternatively, clarify the procedures for resolving slamming complaints

under certain circumstances; (3) clarify that local exchange carriers (LECs) must accept

preferred carrier freeze ("PC freeze") orders from other carriers on behalf of a subscriber;

and (4) confirm that LECs, as executing carriers, are prohibited from verifying carrier

change orders submitted by other carriers on behalf of subscribers.

Respectfully submitted,

QWEST COMMUNICATIONS CORPORATION

Jane Kunka
Manager, Public Policy -
Government Affairs

Qwest Communications Corporation
4250 North Fairfax Drive
Arlington, VA 22203
(703) 363-4894

June 23, 1999

Federal Regulatory Attorney - Government Affairs
Qwest Communications Corporation
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